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I. Background 

 
At the direction of the Tribal Council, the MERO advances a new amendment to the 
Mashantucket Pequot Tribal and Native American Preference Law, Title 33 (Preference Law) 
to provide greater economic security and stability for Tribal families and Native Americans. 
The Tribal Council requested that the proposal provide that all preference employees 
employed by the Tribe or Non-Tribal employers receive preference to be the last to be 
affected by force outs, when certain employees are relieved from work after appearing as 
scheduled due to lack of available work for all scheduled employees.   

 
II. Preference Law 
 

The Mashantucket Pequot Tribal and Native American Preference Law, Title 33, provides for 
preference in employment opportunities on the Mashantucket Pequot Reservation for 
eligible Tribal family members and Native Americans who meet the minimum necessary 
qualifications of the positions. The Law applies to the Tribe and most other employers (Non-
Tribal employers) that conduct business on the Reservation. 
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For most positions on the Reservation, Non-Tribal employers are required to afford 
preference in employment (hire, transfer, promotion, training, and non-disciplinary 
retention) to members of federally recognized Native American tribes living on or near a 
reservation.  
 
When the Tribe is the employer, preference is tiered, with members of the Mashantucket 
Pequot Tribe (Tribal members) receiving first preference, Spouses and Adopted Children of 
Tribal members receiving second preference, and Native Americans (members of tribes with 
Federal, State, First Nation of Canada or MPTN recognition) receiving third preference.1  The 
Law provides additional benefits to the top two (2) tiers in the form of two (2) day advance 
notice of open positions and shift assignment preference. 
 

III. Objective of Amendment 
 

As recognized in the Preference Law’s preamble, “[t]here continues to be a need and desire 
to promote individual and tribal economic development within the Mashantucket Pequot 
Tribal Nation."  33 M.P.T.L. ch. 1 § 2(c) The law recognizes the “Tribe’s goal to provide 
opportunities for professional growth and economic empowerment of its Tribal Members 
and Native Americans.” 33 M.P.T.L. ch. 1 § 2(c) 

 
The findings state, in part: 

 

In order to foster and advance its culture, mission, and laws, it is important to 
support the preservation and development of tribal families including Tribal Member 
Spouses and Adopted Children. Providing preference in employment opportunities to 
Tribal Members, their Spouses and Adopted Children furthers the important goal of 
preserving tribal families by promoting the economic well being (sic) of the tribal 
family and assuring that all family members can share in the benefits and 
responsibilities of tribal employment.  
33 M.P.T.L. ch. 1 § 2(d) 

 
The specific objective identified by the Tribal Council is to provide protection to Tribal 
members, Spouses and Adopted Children of Tribal members, and Native Americans, from 
force outs by Tribal or Non-Tribal employers.  

 
IV. Public Comments 

 
A. Opportunity for Public Comment 

 
Pursuant to 31 M.P.T.L. ch. 2 § 2(c)(14), the proposed amendment to Title 33 was 
published for public comment on January 13, 2021 as follows: 
• Posted on Pequot-at-Home  
• Included in the Tribal Daily Announcements 

                                                 
1 The preference classifications have specific definitions in the Preference Law. See 33 M.P.T.L. ch. 1 § 4(a)(Adopted 
Child), (j)(Native American), (p)(Spouse), and (t)(Tribal member).  The law also defines Tribal Member Dependent 
Children and provides that they be treated the same as Adopted Children. See 33 M.P.T.L. ch. 1 § 4(u). 
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• Posted on the MERO website 
• Distributed to various email groups maintained by the MERO, which include 

representatives of the Tribe, Non-Tribal employers and Unions. 
 
The public was provided 30 calendar days to submit comments, with a response deadline of 
11:59 p.m. on Friday, February 12, 2021.  The MERO received no timely request to extend 
the public comment period and found no basis to require extension of the comment period. 
 
Oral and written comments were accepted by the MERO Director by U.S. Mail, email, fax, 
telephone, in person or through scheduled Zoom sessions. Initially, four (4) Zoom sessions 
were scheduled to receive questions and input from the public. Thereafter, an additional six 
(6) sessions were added and publicized. Four (4) of the scheduled sessions were held after 
the MERO publicized on February 4, 2021, the availability of paid administrative law for 
Tribal members, Spouses and Adopted Children of Tribal members, and Native Americans to 
attend up to two (2) Zoom meetings addressing force outs. 
 
On February 10, 2021, a reminder that the public comment period would be closing on 
February 12, 2021, was sent via email to the same email groups that received the original 
notification opening the public comment period. 
 
B. Summary of Public Comments 

 
The MERO received no timely oral or written comments from any representatives of entities.  
The MERO received oral comments from two (2) individuals and written comments from two 
(2) individuals. The full text of the written comments and summaries of oral comments 
reflected below may be found in Exhibit A.   

 
1. Comments in Support of Protection Against Force Outs 

 
During a Zoom session, two community members, Monique Silvia and Mark Sebastian, 
offered oral comments in support of protecting preference employees from force outs.  Mr. 
Sebastian indicated that he is employed for the Mohegan Tribe, which protects preference 
employees from force outs.  
 
Both also advocate allowing preference employees to elect whether they wish to be forced 
out, indicating that there may be circumstances under which a preference employee may 
prefer to receive a force out, such as a single parent who cannot find childcare or an 
employee who prefers to stay home during a snowstorm.  Mr. Sebastian indicated that in his 
experience, the Mohegan Tribe affords preference employees the opportunity first to accept 
force outs, and if force outs are required, the preference employees who did not volunteer 
are the last to be affected. Ms. Silvia expressed concern that if the option to volunteer to be 
forced out is not reflected in the law, the protection against force outs may be interpreted to 
require preference employees to work when they may prefer to accept a force out.  
 
An anonymous individual expressed support for preference protection against force outs to 
extend to Tribal members and Spouses.  The individual also suggested that the term “force 
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out” could be misunderstood as referring to employment separation, and suggested 
substituting the term “management early out.”   
 

2. Comments in Opposition to Protection Against Force Outs 
 

James Walker submitted written comments opposing amending the law to provide force out 
protections, indicating his belief that all employees should share in force outs equally.  He 
commented that the slot department attempts to administer force outs in an equitable 
manner and advocated that departments should develop equitable force out procedures. 

 
V. MERO Director Recommendation 

 
A. Policy Considerations 
 
It is the MERO Director’s understanding that when force outs are required, they may occur 
once or more within a work period or shift. If the Tribal Council amends the law to afford 
preference with respect to force outs, the benefit would be the first under the Preference 
Law that may be administered more than once within a work period. The likelihood of errors 
increases with frequency of administration. In addition, from the employer’s perspective, 
maintaining accurate force out records may be administratively challenging. 
 
If an error occurs, a preference employee may be deprived of several hours of pay. The 
preference employee’s recourse is to file a claim within 180 days of the alleged violation. 
From both the employer and claimant perspective, the claim process may be considered 
lengthy and time consuming given the limited value of a claim. The claim process may take 
up to 135 days if the Tribe is the employer and the matter is not resolved. (60 days before 
the ONAP; 15 days to file with the MERO; 60 days before the MERO).  If the employer is a 
Non-Tribal employer, the claim process may take over 60 days (Exhaustion of employer 
internal claim process; 60 days before the MERO). 
 
B. Recommendation 

 
If the Tribal Council wishes to provide an additional benefit under the Preference Law 
related to force outs, the MERO Director recommends the following: 

• the benefit be required only of the Tribe as an employer (not Non-Tribal employers); 
• if the benefit is required only of the Tribe, to be consistent with other provisions of 

the law, the benefit be limited to Tribal members, Spouses, and Adopted Children 
(excluding Native Americans);  

• the term “early out” be used in lieu of “force out;” 
• the benefit include the right to be the first to be offered an early out. 

 
1. Limiting the requirements to the Tribe as an employer 

 
Extending the force out protection requirement to Non-Tribal employers may create a 
disincentive to hiring and retaining preference individuals.  Most Non-Tribal employers 
receive very few applications from preference individuals. For example, the 2020 
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Employment Data Reports show that out of 73 reporting Non-Tribal employers, 44 (60%) 
reported no (0) applications from preference individuals during the Reporting Year, and 
another 11 (15%) reported only one (1) preference application during the entire Reporting 
Year.  Based on anecdotal accounts, in the spirit of compliance, these non-Tribal employers 
are often inclined to offer employment to any preference applicant who applies.  

 
Of the 31 employers who reported having preference employees on their payroll at some 
time during their Reporting Year, 27 (87%) reported no involuntary turnover (excluding 
pandemic-related turnover), meaning that any preference employee departures were 
voluntary. Based on anecdotal accounts, preference employees with performance or 
conduct issues are likely to be retained longer than similarly situated non-preference 
employees. 

 
Most of the Non-Tribal employers would be affected by the force out protections and would 
view them as restricting the way they have chosen to operate their businesses. From an 
administrative standpoint, maintaining compliance may be burdensome. Generally, an 
employer’s corporate department and its local management will work together to assure 
compliance. Force outs would be addressed daily; therefore, force outs are likely to be 
managed locally without corporate support. The degree of record-keeping required to track 
and maintain force out compliance data may be unfamiliar to these employers. For many, 
turnover in local management may be high, making it even more difficult for the employers 
to assure consistent compliance. As a result of these challenges, an employer may be 
inclined to adhere more strictly to the requirements of the law, which may result in less 
opportunities for preference eligible individuals. Employers that believe the burden is too 
high may be disinclined to conduct business on the Reservation. 

 
2. Limiting force out protection benefits to Tribal members, Spouses and Adopted 

Children 
 
If the force out protections are required only when the Tribe is the employer, limiting the 
benefits to Tribal members, Spouses and Adopted Children is consistent with other aspects 
of the law. Any additional benefits currently in the Preference Law that apply when the Tribe 
is the employer (two (2) day advance notice of openings and shift assignment preference) 
extend only to family members.  The more variations in the law with respect to protected 
categories and/or benefits, the more challenging compliance and enforcement become. 
 

3. Other Provisions 
 

The MERO Director was persuaded by certain public comments.  Specifically, referring to 
“force outs” as “early outs” provides a clearer reference to an action that occurs during a 
work period.  In addition, if a preference is extended to allow employees to forego a 
required early out, the corollary that provides the fullest benefit to preference employees 
would be to permit them to be the first to elect an early out. 
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VI. Select Options for Preference Law Amendment 
 

A. Format for Proposed Amendment 
Any new provision is preceded by the designation “(New),” and shown in bold. Any existing 
provision modified by additions or deletions is preceded by the designation “(Amended),” 
and shown with deleted text stricken out and new text in bold. Any deleted provision is 
preceded by the designation “(Deleted),” and shown stricken out.   

 
B. Amendment Options 

 
Although other options are possible, the MERO Director presents three (3) options for 
consideration.  See Exhibit B. 

 

 
C. Effective Date  
 
The MERO recommends consideration of an effective date that provides some time to 
implement the change, especially for those employers that may have employees subject to 
collective bargaining agreements.  Generally, 30-60 calendar days is considered a reasonable 
amount of time, but given the Tribal Council’s desire to effect the change as soon as feasible, 
the MERO believes 14-30 calendar days would be reasonable.  
 
The MERO does not recommend a more aggressive approach of an effective date 
coextensive with the date of the Tribal Council’s enactment of the amendment, because it 
does not afford the employers sufficient time to implement the new benefit, which may 
occur once or more within each work period.  Similarly, the MERO does not recommend 
applying any amendment retroactively, which may be administratively burdensome.   
 

 
 

Ursula L. Haerter 
MERO Director 
February 17, 2021 
 
 
 
 
 
 
 

This document and associated exhibits will be posted on the MERO website  
for a period of at least calendar 30 days. 
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EXHIBIT A 
Proposed Amendment to Title 33 Re: Force Outs 

MERO PA2021-001-T33 
Public Comments 

Introduction 

The public comment period was open from January 13, 2021 through February 12, 2021.  In addition 
to other means of offering public comments, a total of ten (10) one-hour Zoom sessions were held.  
Over the course of all the Zoom sessions, there were a total of three (3) participants. 

The following is an overview of the public comments: 

Type of 
Comments 

Total Individuals Representatives of Entities 

In Favor Against In Favor Against 

Written 2 1 1 0 0 

Oral 2 2 0 0 0 
 

Below are the timely written comments received by the MERO, in full, and summaries of the oral 
comments received. 

Written Comments 

 Comments of James Walker  (January 29, 2021) 

From: Walker, James  
Sent: Friday, January 29, 2021 2:43 PM 
To: Haerter, Ursula 
Subject: MERO PROPOSED AMENDMENT TO THE PREFERENCE LAW RE: FORCE OUTS 

Good afternoon.  I wanted to take a couple of minutes to comment on this issue.  I know 
that many people will not agree with me but I do not think we should amend the law to 
protect employees from Force Outs.  Speaking unofficially for the slot department we keep a 
list of who is forced out and how many hours it adds up to.  This way we can keep it as fair as 
possible and everyone shares in the Force Outs equally.    

I don’t want to see a change to the law, but if departments could come up with a fair way to 
give the Force Outs then I would not see any issue with it. 

Thank you, 
James Walker | Slot Supervisor / Loss Control Coordinator 
FOXWOODS RESORT CASINO 
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Comments of Anonymous Individual (February 12, 2021) (comments are in bold; non-bold 
type is from the MERO’s written proposal, with page numbers added for references) 

After Section III.  Developing an Amendment:  D. Authority on Page 4: 

Although not included in the MPTN Judicial Committee’s mission statement I believe that 
proposed changes in MPTN Law be reviewed by a majority of the Judicial Committee 
members and/or in this case, provide the opportunity for tribal membership to share their 
public comment.  

IV.  Proposed Amendment:  Pg. 5 

I agree that preference be given to Tribal members and Spouses. 

A. 33 M.P.T.L. ch. 1 § 4. Definitions  

(New) “Force Out” means the involuntary release of an employee who appears as scheduled 
ready to work, prior to the end of their scheduled work period and for the remainder of the 
work period, due to lack of available work for all scheduled employees.  When reading the 
MERO Request for Public Comment the term “Force Out” led me to believe it was related 
to a forced resignation/position elimination.  Why not use the term Management Early 
Out instead? 

Employee Early Out means the involuntary release of an employee who appears as 
scheduled ready to work, prior to the end of their scheduled work period and for the 
remainder of the work period, due to lack of available work for all scheduled employee 

Oral Comments (2 Total) 

Comments of Monique Silvia (February 7, 2021) 

Monique Silvia supports protecting preference employees from force outs.  She also 
advocates first allowing preference employees to elect whether they wish to be forced out.  

Ms. Silvia shared her experience as an Assistant Manager, Retail.  She indicated that her 
department rarely requires employees to go home, because they “always need help.”  
However, when the department needs to send employees home, preference employees first 
are offered the option to go home.  She referred to departments “giving the respect to the 
Tribal members first” by allowing them to choose whether they wish to go home.  She 
indicated that there may be circumstances under which a preference employee may prefer 
to receive a force out, such as a single parent who cannot find childcare or an employee who 
prefers to stay home with their children during a snowstorm.  If a preference employee did 
not wish to go home, the preference employee would be permitted to stay and work. 
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Ms. Silvia expressed concern that if the Preference Law does not specifically state that 
preference employees first must be given the choice to be forced out, the protection against 
force outs may be interpreted to require preference employees to stay when they would 
prefer to accept a force out and go home. 

Comments of Mark Sebastian (February 7, 2021) 

Mark Sebastian supports protecting preference employees from force outs.  He also 
advocates first allowing preference employees to elect whether they wish to be forced out.  

Mr. Sebastian shared his experience working for the past two years for the Mohegan Tribe in 
Facilities Management within the Engineering Department.  He indicated that the Mohegan 
Tribe offers preference employees the first opportunity to choose to go home if there are 
too many employees.  If the preference employees do not wish to go home, they are not 
required to go home. He cited a snow day as an example when a preference employee may 
choose to go home.  

 

[Remainder of page intentionally left blank.] 
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EXHIBIT B 
Three (3) Options for Amendment to Title 33 Re: Force Outs 

MERO PA2021-001-T33 
 
 

Note:  The tiered preference required by the law when the Tribe is the employer is not affected by 
any of the proposed amendments. Tribal members would receive first preference, Spouses and 
Adopted Children of Tribal members would receive second tier preference and Native  
Americans (if applicable) would receive third tier preference. 
   
 
 
OPTION A – Tribal Council request 
 

Summary 
  

• Protection against force outs for Tribal members, Spouses and Adopted Children of Tribal 
members, and Native Americans. 

• Required to be provided by the Tribe as an Employer and Non-Tribal Employers 
 

Option  A Amendment to the Preference Law 
 

33 M.P.T.L. ch. 1 § 4. Definitions  
 

(Amended) “Employment Opportunities” means hire, transfer, promotion, training, and non-
disciplinary retention, including in any reorganization, or layoff, or force out. For purposes of 
retention, the employment opportunity means the last to be affected. Employment 
Opportunities does not mean the creation of a position or the creation of specialized training 
that is not otherwise provided to other employees.  

 
(New) “Force Out” means the involuntary release of an employee who appears as scheduled 
ready to work, prior to the end of their scheduled work period and for the remainder of the 
work period, due to lack of available work for all scheduled employees. 

 
 

[Remainder of page intentionally left blank.] 
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OPTION B – Tribal Council request with option for voluntary force out/early out 

 

Summary 
 

• Provision of first opportunity to elect an early out for Tribal members, Spouses, Adopted 
Children and Native Americans. 

• Protection against required early outs for Tribal members, Spouses and Adopted Children of 
Tribal members, and Native Americans. 

• Required to be provided by the Tribe as an Employer and Non-Tribal Employers. 
 

Option B Amendment to the Preference Law: 
 

33 M.P.T.L. ch. 1 § 4. Definitions  
 

(Amended) “Employment Opportunities” means hire, transfer, promotion, training, early out 
and non-disciplinary retention, including in any reorganization or layoff. For purposes of an 
early out, the employment opportunity is the first to be offered an early out and the last to be 
required to take an early out. Employment Opportunities does not mean the creation of a 
position or the creation of specialized training that is not otherwise provided to other 
employees.  

 
(New) “Early Out” means the release of an employee who appears as scheduled ready to 
work, prior to the end of their scheduled work period and for the remainder of the work 
period, due to lack of available work for all scheduled employees. 

 
 

[Remainder of page intentionally left blank.] 
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OPTION C - MERO recommendation 
 

Summary 
 

• Provision of first opportunity to elect an early out for Tribal members, Spouses and Adopted 
Children of Tribal members. (not Native Americans) 

• Protection against required early outs for Tribal members, Spouses and Adopted Children of 
Tribal members. (not Native Americans) 

• Required to be provided by the Tribe as an Employer. (not non-Tribal employers) 
 

Option C Amendment to the Preference Law: 
 
33 M.P.T.L. ch. 1 § 4. Definitions 

 

 (New) “Early Out” means the release of an employee who appears as scheduled ready to 
work, prior to the end of their scheduled work period and for the remainder of the work 
period, due to lack of available work for all scheduled employees. 
 
33 M.P.T.L. ch. 1 § 5. Preference in Employment 
 
(Amended) (d). Additional Preference; Tribe as Employer.  In addition to any other preference 
provided herein or by practice or policy, when the Tribe is the Employer, it shall provide to Tribal 
Members and Spouses and Adopted Children of Tribal Members: 

i. Notification at least two (2) days in advance of posting or advertising of employment 
position openings; and 

ii. Preference in Shift Assignments; and  
iii. Preference to be the first to be offered an Early Out and the last to be required to 

take an Early Out.   
  
 

[Remainder of page intentionally left blank.] 


